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BEFORE THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



THE BENJ. FRANKLIN 
SHAREHOLDERS LITIGATION FUND, 
BY ITS SOLE TRUSTEE, DON S. WILLNER 

Plaintiff, 



V. 



FEDERAL DEPOSIT INSURANCE CORPORATION 
AS RECEIVER FOR THE BENJ. FRANKLIN 
FS&LA, PORTLAND, OREGON 

Defendant. 



Civil Action No. 06-01025 (EGS) 



AFFIDAVIT OF DON S. WILLNER IN SUPPORT OF 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 



1 . My name is Don S. Willner. I am an attorney licensed to practice law in the states 
of Oregon and Washington. I am over the age of 21 years and am competent to make the 
statements in this Affidavit. 

2. I am the sole trustee of The Benj. Franklin Shareholders Litigation Fund, which is 
the Plaintiff in the above-captioned suit. I verified the Complaint that initiated this action, which 
was filed on June 2, 2006. 

3. I have reviewed and fully support the Plaintiffs Motion for Summary Judgment 
filed simultaneously with this Affidavit. 

4. I am personally familiar with the following documents that were created before 
this suit was filed and I state that they are correctly described in the following list and that 
accurate copies of these documents are included in the Appendix following my Affidavit: 
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February 3, 2006 FDIC 

Motion for Fairness Hearing 

Filed by the FDIC in United States v. FDIQ 

Civil Action No. 02-1427 (EGS) 

November 8, 2004 letter from 
Don S. Willner to Robert G. Clark 

November 9, 2004 letter from 
Robert G. Clark to Don S. Willner 

May 1 1 , 2006 letter from the 
FDIC-Receiver's representative Glenn 
Glinsmann to Don S. Willner 

May 24, 2006 letter from the 
FDIC-Receiver's representative Glenn 
Glinsmann to Don S. Willner 

5, The follov^ing documents were produced by the FDIC during discovery in this 

case, and copies of each are also included in the Plaintiffs Appendix following this Affidavit: 

One-page FDIC Report (10/13/06) disclosing 
thrift receiverships in which post-insolvency 
interest was paid to various claimants 

Three-page FDIC Report (1 1/22/06) 
disclosing thrift and bank receiverships 
in which post-insolvency interest was paid 
to various claimants between 1986 and 2006 

Two-page FDIC Report (1 1/22/06) disclosing 
thrift and bank receiverships in which 
surplus distributions were made to shareholders 
between 1986 and 2006 

By letter dated November 22, 2006, FDIC counsel Bruce C. Taylor advised Plaintiffs counsel 

Rosemary Stewart that the above-referenced one-page report dated 10/13/06 was incomplete 

because there were more receiverships that paid post-insolvency interest to claimants. 

Mr. Taylor therefore sent the two additional reports dated 1 1/22/06 (as described above) to 
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Plaintiffs counsel in order to provide information about the additional receiverships that paid 
post-insolvency interest to creditors as well as the receiverships that made surplus distributions 
to shareholders. 

6. This concludes my Affidavit, I affirm under penalty of perjury that the foregoing 
is true and correct. 



Executed on November ^ , 2006, in 



Don S, Willner ^ 

Don S, Willner & Associates 
630 Sunnyside Road 
trout Lake, WA 98650 
(509) 395-2000-Phone 
(509) 395-2939-Fax 



Subscribed and sworn to before me this ^ 21 j^ day o f /Cb/„ 2006. 



Notary Public: 





OFFICIAL SEAL i. 

BRAD RYHLICK 



NOTARY PUBLIC-OREGON 
COMMISSION NO. 382760 ^? 
MY COMMISSION EXPIRES JULY 18, 200tf 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UNITED STATES OF AMERICA 
Plaintiff 

vs. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, et al. 



Defendant 



Civil Action No. 02-1427 
(EGS) 



DEFENDANT FEDERAL DEPOSIT INSURANCE 

CORPORATION'S UNOPPOSED MOTION FOR A FAIRNESS HEARING 

INCLUDING SUPPORTING STATEMENT OF POINTS AND AUTHORITIES 

The defendant Federal Deposit Insurance Coiporation ("FDIC") in its capacity as the 
receiver for The Benj. Franklin Federal Savings & Loan Association of Portland, Oregon 
(hereafter "Benj. Franklin"), hereby notifies the Court that the parties to this tax collection action 
have reached a proposed settlement of the tax claim made against FDIC by the plaintiff United 
States in the above-captioned suit. Under the proposed settlement, the FDIC as receiver of Benj. 
Franklin (hereafter "FDIC-Receiver") will make a compromise tax payment of $50 million to the 
IRS, after which this suit will be dismissed with prejudice. 

But before that payment is made, the FDIC respectfully requests that this Court conduct a 
fairness hearing in order to determine that the proposed settlement resulting in the $50 million 
tax payment to the United States is fair, reasonable, and adequate. This request is based on a 
series of unusual facts and a somewhat unique situation presented by this particular receivership, 
including the following: 
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1 - While the great majority of savings and loan association receiverships 

have resulted in sizable deficits {Le,, an excess of liabilities over assets), 
the Benj. Franklin receivership has a substantial surplus and will still 
have a surplus after the proposed tax payment. 

2. After the proposed tax payment is made, 6500 shareholders of Benj. 
Franklin will be entitled to share in a cash distribution of Benj. 
Franklin's remaining assets made by the FDIC-Receiver. The amount of 
that distribution will, of course, be directly related to the amount of the 
tax payment that must precede the distribution. 

3. Attorneys for many of the Benj. Franklin shareholders have kept the 
shareholders informed of the progress of the tax litigation and settlement 
negotiations, and these attorneys believe that the vast majority of the 
shareholders are in favor of the proposed tax settlement. The same 
attorneys intend to state their view at the fairness hearing that the 
proposed settlement is fair, reasonable, adequate, and in the best interest 
of all affected persons J 



The plaintiff United States does not believe that a fairness hearing is necessary in order for the 
parties to enter into and finalize a settlement of this tax litigation. Considering the unusual 
circumstances of this case as summarized above, however, the United States is not opposed to 
FDIC's requesting a fairness hearing in order for the Court to determine that the proposed 
settlement of the tax claim is fair and reasonable. The plaintiff United States also believes that 
only the FDIC, as the taxpayer, has the standing necessary to challenge a settlement but because 
of the same unusual facts presented here, the United States consents to the Court's convening a 
fairness hearing. 
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Because of the cooperation of the parties to this action as well as the cooperation of 
counsel to the non-party shareholders, the FDIC believes that immediately following the 
recommended fairness hearing, this Court will be in a position to determine "whether the 
settlement fairly and reasonably resolves the controversy in a manner consistent with the public 
interest." New York v. Microsoft Corp., 231 F. Supp. 2d 203, 205 (D.D.C. 2005). As noted in 
that decision, the reviewing Court is not expected to substitute its judgment for that of the parties 
but to assure itself that the terms of the settlement are fair and adequate and not unlawful, 
unreasonable, or against public policy. I± In addition, the Court must detexmine whether the 
proposed settlement is equitable in any effect it might have on third parties, id., which will be 
addressed here directly by the third party shareholders or their counsel who will appear at the 
fairness hearing. 

I. The Proposed Fairness Hearing 

In circumstances similar to this, many federal courts including this Court, have conducted 
fairness hearings such as the FDIC requests. In order to initiate the fairness hearing process 
recommended herein, the FDIC requests that this Court approve and authorize the issuance of the 
Notice of Proposed Settlement and Fairness Hearing ("Notice"), attached hereto as Exhibit A. 
This proposed Notice was prepared by FDIC counsel with the assistance of counsel for a number 
of Benj. Franklin shareholders. If approved by the Court, a printed version of the Exhibit A 
Notice will be sent by the FDIC-Receiver to all current Benj. Franklin shareholders who can be 
located in order to: (1) describe to them the proposed tax settlement and other related costs and 
distributions, and (2) estimate (in a range) how much money will remain in the receivership for 
the later distribution to the shareholders. The Notice also will advise the Benj. Franklin 
shareholders of the date set for a fairness hearing before this Court at which representatives of 
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the parties and the Benj. Franklin shareholders may be heard (either in writing or in person) 
about whether they believe the proposed tax settlement is fair and reasonable. 

At the conclusion of the fairness hearing, the FDIC will ask this Court to find that the 
proposed tax settlement is fair and reasonable to all interested persons, and thus should be 
approved by the Court. However, at this time, FDIC recommends only that the proposed Notice 
be approved by this Court and that the Court specify a date and time in March 2006 for the 
fairness hearing to be held. This date will then be inserted into the Notice before it is printed and 
sent to the Benj. Franklin shareholders. 

The legal authority that supports and clarifies this Court's holding of a fairness hearing is 
addressed in Section IV below. 

IL Background Facts 

A. Benj. Franklin and the FDIC Receivership 

In this case, the plaintiff United States seeks to collect taxes owed by the Benj. Franklin 
receivership. Before its receivership, Benj. Franklin was a savings and loan association (also 
referred to as a "thrift" institution) headquartered in Portland, Oregon, which operated there for 
65 years. In 1990, Benj. Franklin was placed into a federal conservatorship and then, eight 
months later, into a federal receivership with the Resolution Trust Corporation ("RTC"). The 
RTC acted as Benj. Franklin's receiver firom 1990 to 1995 after which the FDIC became the 
receiver for Benj. Franklin.^ The Benj. Franklin receivership remains open due to this tax 
collection suit and other litigation described below. 



9 MS. 

The RTC was a temporary agency created by Congress in 1989 to assist with the increased 
volume of thrift receiverships. The RTC terminated as of December 3 1 , 1995, at which time all 
assets and liabilities of RTC (including those related to the Benj. Franklin receivership) were 
transferred to the FDIC. 12 U.S.C. § 1441a(m)(l), (3). 
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For many years, the Benj. Franklin receivership has reported a surplus (meaning that the 
value of its assets exceeds the value of its liabilities), with the current receivership surplus 
equalling approximately $93.4 milhon.^ Under FDIC's statutory priority system for distributing 
surplus funds in a receivership, the shareholders of Benj. Franklin are entitled to a pro rata 
distribution of the surplus funds after the obligations of all other creditors (z.e., those having 
higher "priorities") are first satisfied."* All of the creditors of Benj. Franklin that existed at the 
time of its 1990 receivership have been satisfied for many years - except for the IRS, which has 
a higher priority claim than the shareholders. Thus, the pendency of this litigation alleging a 
$1 .2 billion tax deficiency previously made it unclear whether any surplus would remain for 
distribution to the Benj. Franklin shareholders. 

Based on the proposed settlement of the tax claim for $50 million, however, it is now 
clear that, if the settlement is approved by the Court, the Benj. Franklin receivership estate will 
continue to have a significant surplus after the proposed tax payment and after other related 
costs, distributions, and reserves are deducted. Accordingly, the FDIC is desirous of making a 
distribution of the surplus fimds to the Benj. Franklin shareholders as soon as reasonably 
possible after Court approval of the tax settlement and after that tax payment has been made. 



-3 

As noted above, most receiverships under RTC and FDIC supervision have resulted in deficits 
rather than surpluses before such receiverships are closed by the government. But occasionally, 
as here, a surplus results from the receiver's liquidation activities, and the Benj. Franklin 
receivership surplus has grown over time due to its funds being invested in interest-bearing 
instruments. 

In 1989 legislation adopted shortly before Benj. Franklin was placed in conservatorship, 
Congress stated that federal receivers "shall distribute" surplus fimds to the institution's 
shareholders "after all depositors, creditors, other claimants, and administrative expenses" are 
paid. Pub. L. No. 101-73 §212, 103 Stat. 183,231 (1989). Moreover, the FDIC's regulatory 
priority system that applies in this case, identifies the order in which claimants shall be paid and 
also places common shareholders at the end of the list of possible claimants. See 12 C.F.R. § 
360.3 (2005). 
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But because of the complexity of the tax claim and its proposed resolution by settlement, the 
FDIC recommends that the Benj. Franklin shareholders - who are not parties to the tax collection 
suit - be given an opportunity to be heard concerning the proposed tax settlement.^ The fairness 
hearing recommended herein will provide that opportunity. 

B. The Benj. Franklin Shareholders and their Related Litigation 

Benj. Franklin became a publicly traded stock institution in 1986, having previously 
existed as a mutual savings and loan association since 1925. This was accomplished by a 
regulatory process known as "conversion/' which allowed Benj. Franklin to convert from a 
mutual to a stock institution and to sell its newly issued stock both to Benj. Franklin customers 
and to the public. Most of the initial shareholders were Oregon residents and other investors 
from the Pacific Northwest. The shareholders have changed over the years with the deaths of 
many original owners and with resales and other transfers, but it is believed that the majority of 
the estimated 6500 Benj. Franklin shareholders still reside in the Pacific Northwest. For this 
reason, the procedures proposed for the fairness hearing include a telephone speaker-phone 
hook-up to the U.S. District Courthouse in Portland, Oregon to permit direct participation by 
shareholders from that location. 

1. The Shareholders^ Pending Claims Court Litieation 

Shortly after the institution was placed in receivership in 1990, a group of Benj. Franklin 
shareholders filed suit in the U.S. Court of Federal Claim ("CFC"), stating claims derivatively on 



Although Benj. Franklin shareholders are not parties to this suit, counsel to several shareholders 
have been closely involved in related litigation and in lengthy discussions among the IRS, the 
Department of Justice Tax Division, and the FDIC about the possible settlement of this tax claim 
as well as about the ramifications of the settlement on the FDIC-Receiver's anticipated cash 
distribution to all Benj. Franklin shareholders. Counsel for the shareholders were invited by the 
FDIC to participate in these discussions. The same attorneys for the shareholders are expected to 
appear at the fairness hearing to express their support for the proposed settlement. 
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behalf of Benj. Franklin and individually as the intended beneficiaries of certain agreements 
between Benj. Franklin and the government. The suit was styled Suess et al v. United States, 
No. 90-98 1-C, and in their complaint, the shareholder plaintiffs alleged, inter alia, that the 
government breached agreements it had made with Benj. Franklin in 1982 and 1985. The 
complaint identified the breach as occurring when 1 989 legislation known as the Financial 
Institutions Reform, Recovery and Enforcement Act ("FIRREA") retroactively removed the 
regulatory capital treatment of the goodwill generated by two acquisitions of troubled thrifts 
made by Benj. Franklin in 1982 and 1985.^ 

In Suess et al v. United States, 33 Fed. CI. 89, 94 (1 995), the CFC upheld the right of the 
Benj. Franklin shareholder plaintiffs to pursue derivative claims on behalf of Benj. Franklin, but 
not individual claims. In California Federal Bank v. United States, 39 Fed. CI. 753 (1997), the 
CFC rejected a series of defenses to contract liability raised by the government in the Suess case 
(and in three other related cases including California Federal Bank). With respect to the Suess 
case, the Court expressly found that the parties' intent to form a contract had been demonstrated, 
id. at 776, and in a follow-up (unpublished) decision dated November 12, 1998, the CFC granted 
the Benj. Franklin shareholders' motion for summary judgment at to the government's contract 
liability. In another decision in the Suess case at 52 Fed. CI. 221 (2002), after a lengthy trial on 
damages, the CFC awarded approximately $35 million in damages for the derivative plaintiffs' 
breach of contract claim. 



The shareholders' complaint charged that the government promised that the goodwill could be 
treated as regulatory capital on the books of Benj. Franklin at the time of the 1982 and 1985 
acquisitions and that this promise had lured Benj. Franklin into making the two acquisitions. 
Lawsuits like Suess et al v. United States have come to be known as ^'Winstar-x€[dd,tA claims" 
based on the Supreme Court's decision in Winstar Corp. v. United States, 518 U.S. 839 (1996), 
which concluded that enforceable contracts had been formed in connection with similar thrift 
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Due to the tax claim of the IRS pending in this Court, the $35 million damage award by 
the CFC has been stayed and not yet finalized by the CFC, and accordingly neither the 
government nor the shareholder plaintiffs have filed their anticipated appeals of the CFC 
decisions. Should such a damage award by the CFC be finalized and then affirmed by the U.S. 
Court of Appeals for the Federal Circuit, it will be paid to the FDIC's Benj. Franklin receivership 
for later distribution to the Benj. Franklin shareholders. This possible sequence of events is 
years away from conclusion and does not impact in any way the issues pending before this Court 
relative to the tax claim and its proposed settlement following a fairness hearing. 

2. The Shareholders^ Involvement in the Tax Litigation 

When the United States filed this tax collection suit against the FDIC, the same Benj. 
Franklin shareholders pursuing the derivative claim before the CFC, filed a motion to intervene 
in this suit, arguing that the shareholders were the real parties in interest because the $1 .2 billion 
tax claim threatened to eliminate the entire surplus in the Benj. Franklin receivership that the 
shareholders were entitled to receive.^ The same Benj. Franklin shareholders also filed an 
injunctive action against the FDIC in the U.S. District Court in Portland, Oregon, seeking to 
prevent the FDIC-Receiver from paying the tax demanded by the IRS (hereafter "the Portland, 
Oregon litigafion"). 

After filing their papers before this Court and in Portland, Oregon, the shareholders' 
counsel were invited by the FDIC to participate, and did participate actively, in settlement 



acquisitions made by other entities ~ and then breached by the government with the enactment 
and implementation of FIRREA. 

The Plaintiff United States stated its intention to oppose the shareholders' motion to intervene 
because the United States maintains that only the taxpayer (here, the FDIC-as-Receiver of Benj. 
Franklin) has standing to contest the taxes claimed against it by the IRS. 
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discussions among the plaintiff United States, the IRS, and the FDIC concerning the tax claim. 
Accordingly, while the Benj. Franklin shareholders are not parties to this tax suit, their counsel 
(at several law firms) have participated directly in considering the tax demand made by the IRS 
and in discussing the settlement of this tax claim along with FDIC counsel. Moreover, the 
shareholders' counsel of record for the motion to intervene in this Court and for the Portland, 
Oregon litigation (who is also counsel of record in the long-standing CFC case), Don S. Willner 
of Portland, Oregon, will support the proposed settlement at the fairness hearing recommended 
by this motion. 

Ill- The Proposed Tax Settlement 

A, The Terms of the Settlement 

Under the proposed settlement of this suit, FDIC-Receiver would pay $50 million for the 
taxes owed by the receivership for calendar years 1990 through 2002, which will resolve and 
close each of those disputed tax years. This tentative settlement is contingent on a determination 
by this Court, following a fairness hearing, that the tax settlement is fair and reasonable to all 
interested persons. Upon receipt of such a finding and approval by this Court for the settlement, 
the FDIC-Receiver will make the $50 million settlement payment to the IRS, and the United 
States will thereafter dismiss with prejudice its Complaint in this action. This proposed tax 
settlement is described in more detail in the proposed Notice (at Exhibit A) to be sent to all 
shareholders of Benj. Franklin. 

B. The Notice of Proposed Settlement and Fairness Hearing 

As noted above, defendant FDIC has attached at Exhibit A for the Court's consideration 
and approval, the proposed Notice of Proposed Settlement and Fairness Hearing. If this Notice 
is approved by the Court, the FDIC-Receiver will send it to all known potential current 
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shareholders of Benj. Frankhn and will also publish notice of the hearing in other ways designed 
to reach as many shareholders as possible. This will be done by the FDIC and, if necessary, with 
assistance from counsel for the shareholders, Mr. Willner, who has both maintained an address 
list for many of the Benj. Franklin shareholders and communicated with shareholders via letters 
(and more recently a website) about the pending litigation involving Benj. Franklin. Because of 
these communications, many Benj. Franklin shareholders are already aware of this tax collection 
suit and the possibility that it may be settled. 

The Notice describes the pending lawsuit and provides background information about the 
parties' differing views about the taxes owed by the Benj. Franklin receivership for each of the 
years 1990 through 2002. The parties concur that there were significant legal disagreements 
about these issues so that settlement at this time will allow both parties - and the Benj. Fraxiklin 
shareholders - to avoid iurther litigation risk, expense, and delay. This too is explained in the 
proposed Notice.^ 

IV. A Fairness Hearing is Appropriate under these Circumstances 

Generally speaking, in considering a proposed settlement, the court must determine that 
the settlement is "fair, adequate and reasonable." Thomas v. Albright, 139 F.3d 227, 231 (D.C. 
Cir. 1998); Weinberger v. Kendrick, 698 F.2d 61, 73 (2d Cir. 1982) (same). In the context of 
class action settlements, this Court has previously considered "(a) whether the settlement is the 
result of arms-length negotiations; (b) the terms of the settlement in relat[ion] to the strength of 
plaintiffs' case; (c) the stage of the litigation proceedings at the time of settlement; (d) the 
reaction of the class; and (e) the opinion of experienced counsel." Ballv, AMCEntm't, 315 F. 



The Notice also contains a form that shareholders must fill out and mail to the Court and to 
FDIC if they wish to be heard at the fairness hearing. If the shareholders do not return the form, 
they are advised that the Court will assume that they do not object to the proposed settlement. 
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Supp. 2d 120, 125 (D.D.C. 2004) (emphasis added); In reLorazepam & Clorazepate Antitrust 
Litig., 205 F.R.D. 369, 375 (D.D.C. 2002) (same). Such considerations realistically cannot be 
determined in most cases without a hearing, and the persons who will be impacted most directly 
by the settlement are in the best position to provide this insight. Here, such persons are the Benj. 
Franklin shareholders. 

Although this suit is not a class action or a derivative case, the defendant FDIC's 
responsibility to distribute surplus funds in the receivership to the thousands of Benj. Franklin 
shareholders on &pro rata basis makes class and derivative actions quite analogous to this 
situation. Under Fed. R. Civ. P. 23(e), the settlement of a class action may occur only if the 
Court approves the proposed settlement after "notice in a reasonable manner to all class members 
who would be bound by a proposed settlement," and "only after a hearing and on finding that the 
settlement ... is fair, reasonable, and adequate." Fed. R. Civ. P. 23(e)(1)(B), (C). Similarly, if 
this were a derivative suit. Rule 23.1 provides that: "The action shall not be . . . compromised 
without the approval of the Court, and notice of the proposed compromise shall be given to 
shareholders or members in such manner as the Court directs." Fed. R. Civ. P. 23.1. 

In Granada Investments, Inc. v. DWG Corp., 823 F. Supp. 448, 453-454 (N.D. Ohio 
1993), the Court outlined eight factors to be utilized in determining whether the settlement of a 
derivative action was "fair, reasonable and adequate." Five of the Granada factors are directly 
relevant to this proposed settlement: 

( 1 ) whether the proposed settlement was fairly and honestly negotiated; 

(4) the complexity, expense and likely duration of the litigation; 

(6) the judgment of the parties that the settlement is fair and 
reasonable; 
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(7) the objections raised by shareholders of the defendant 
corporation, but not to withhold approval merely because some 
shareholders objected to it; and 

(8) the number of objectors to the settlement. 

M (emphasis added). See also Bass v. Fed, Sav, & Loan Ins, Corp,, 698 F.2d 328, 330 (7th 
Cir. 1983) (overturning a settlement in which the lower court had not considered the views of 
persons impacted by the settlement in a case that was neither a class action nor a derivative 
action). 

These same principles have been applied in cases like this one, in which the rights or 
interests of non-parties are directly impacted by a proposed settlement. See New York v. 
Microsoft Corp., 231 F. Supp. 2d at 205 ("[Bjecause approval of a settlement is a judicial act that 
is committed to the informed discretion of the trial court, the Court must satisfy itself that the 
decree is equitable in any effect it may have upon third parties."). See also In re Masters Mates 
& Pilots Pension Plan andlRAP Litig,, 957 F2d 1020, 1026 (2d Cir. 1992) ("Where the rights 
of third parties are affected . . . their interests too must be considered."); Duran v. Elrod, 760 
F.2d 756, 759 (7th Cir. 1 985) ("When an equity decree affects other people besides the parties to 
it, the judge must taken account of the interest of those people ... in his decision whether to 
grant or deny equitable relief"). 

A hearing at which directly related third parties, such as the Benj. Franklin shareholders, 
may voice their opinions or concerns will satisfy these standards and considerations. In this 
case, the fairness hearing will provide the opportunity to advise the Benj. Franklin shareholders 
of the amount of tax payment that the parties have negotiated and to obtain their reaction to that 
proposed tax payment, making it entirely appropriate to hold such a hearing before approving the 
settlement of the instant case. 
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V. Other Proposed Distributions from the Receivership Surplus 

Also set out in the proposed Notice to shareholders is a list of other distributions that are 
proposed to be made by the FDIC-Receiver from the Benj. Franklin surplus before the general 
distribution of the remainder is made to the shareholders. These distributions are not the subject 
of the fairness hearing but are being handled by the FDIC pursuant to its statutory powers as the 
receiver of Benj. Franklin. The first of these distributions would repay Benj. Franklin 
shareholders' contributions of approximately $3 million made in furtherance of the litigation 
efforts in this Court, in the Portland, Oregon litigation and in the CFC litigation. The FDIC also 
is considering whether to pay interest on this same $3 million claim. The second proposed 
distribution would reimburse the reasonable attorneys' fees and expenses of the shareholders' 
counsel related directly to their work on the tax claim and its compromise and settlement.^ 
These attorneys' fees are in a range of between $1 milhon and $2 million, and the FDIC is 
presently in the process of determining through its receivership claims process, the exact 
amounts it will approve for attorneys' fees and expenses. Another smaller distribution (or 
reserve) would assure that the FDIC-Receiver has adequate funds to pay its expenses until it can 
"close" the Benj. Franklin receivership. More detail about these proposed payments and the 
justifications for them are summarized in the Exhibit A Notice. These distributions will be made 
from the Benj- Franklin receivership estate after the tax settlement payment is made but before 
the cash distributions are made by the FDIC-Receiver to the Benj. Franklin shareholders. 



The shareholders' counsel do not seek reimbursement for the legal fees related to their Winstar- 
related lawsuit in the CFC, except for the portion thereof that related directly to the federal taxes 
claimed against the Benj. Franklin receivership estate. When the CFC litigation is concluded, 
the shareholders' attorneys may seek the CFC's approval for an additional reimbursement of 
legal fees from the receivership estate if additional funds are paid into the receivership as a result 
of any CFC-awarded damages. However, this possibility is years away from resolution and is 
unrelated to the proposed settlement of the tax collection suit pending in this Court. 
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VL Conclusion 

For all of the reasons outlined above, the defendant FDIC - without opposition from the 
plaintiff United States - moves this honorable Court to approve the attached Notice to be sent to 
all shareholders and to determine the date in March 2006, if possible, when the Court is available 
to hold the fairness hearing. A proposed order to accomplish these steps is enclosed for the 
Court's consideration. At the conclusion of the fairness hearing or immediately thereafter, the 
parties anticipate that they will jointly move for this Court's final approval of their proposed 
settlement of the tax claim. 



Date: February 3, 2006 



Respectfully submitted 



/s/ Richard S. Gill 



Richard S. Gill 

Legal Division 

FEDERAL DEPOSIT INSURANCE 

CORPORATION 

550 17th Street, N.W. 
Washington, DC 20429 
(202) 736-0090 (Telephone) 
(202) 736-0676 (Facsimile) 

Counsel to the Defendants 



368153vl 
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NOTICE TO ALL SHAREHOLDERS 
OF BENJ. FRANKLIN FEDERAL SAVINGS & LOAN ASSOCIATION 

Notice of Proposed Settlement and Fairness Hearing 

This Notice is being sent to all shareholders of The Benj. Franklin Federal Savings & 
Loan Association, Portland, Oregon (hereafter "Benj. Franklin"), pursuant to the Order of Judge 
Emmet G. Sullivan of the U.S. District Court for the District of Columbia. It advises you about a 
proposed settlement of a tax collection lawsuit, which, if approved by the Court, will indirectly 
result in a cash distribution to all shareholders of Benj. Franklin. 

A Fairness Hearing will be held on May 2, 2006, to 
Discuss and Consider the Proposed Tax Settlement 

Background Information 

Judge Sullivan is presiding over a tax collection suit pending in the U.S. District Court 
for the District of Columbia captioned United States v. Federal Deposit Insurance Corporation 
and Federal Deposit Insurance Corporation, in its capacity as receiver for the Benjamin 
Franklin Federal Savings & Loan Association, et al. Civil Action No. 02-1427. In this suit, the 
plaintiff United States represents the Internal Revenue Service ("IRS"), which alleged that the 
Benj. Franklin receivership owed more than $1.2 billion of federal income taxes, interest, and 
penalties for tax years 1990 to 2002. The defendant in the suit is the Federal Deposit Insurance 
Corporation ("FDIC"), which is the current receiver of Benj. Franklin. 

At the present time, the FDIC as receiver of Benj. Franklin reports that the receivership 
has a surplus of approximately $94 million. If the IRS were to prevail in its litigation alleging 
that the receivership owes about $1.2 billion in taxes, the entire surplus would of course be 
depleted. However, the parties to the pending tax collection suit have tentatively agreed to a 
proposed settlement of the tax claim for a payment of $50 million to the IRS, which settlement 
would leave a significant surplus in the Benj. Franklin receivership. After the prbposed tax 
settlement and other claims and expenses are paid, the remaining surplus funds will be available 
for a pro rata cash distribution to all Benj. Franklin shareholders who can demonstrate their 
ownership of Benj. Franklin conmion stock. The purpose of this Notice is to describe the 
proposed tax settlement terms as well as to outline the other distributions that the FDIC -Receiver 
proposes to make from the surplus before distributing the balance to the Benj. Franklin 
shareholders. 

If you disagree with the proposed settlement of the tax claim, you have the right to tell 
the Court about your disagreement or your concern. If you agree with the proposed settlement, 
you may also advise the Court of this fact. A form is attached at the end of this Notice, which 
you may use to communicate with the Court and/or to ask for an opportunity to participate 
directly at the Fairness Hearing. 

The Fairness Hearing 

The hearing will be held at 2:00 p.m. (Eastern Time) on May 2, 2006, in Courtroom 24A 
of Federal Judge Emmet G. Sullivan, which is located in the E. Barrett Prettyman U.S. 
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Courthouse at 333 Constitution Avenue, N.W., Washington, D.C. 20001. A simuhaneous 
session will be held at 1 1 :00 a.m. (Pacific Time) at the U.S. District Coinlhouse in Portland, 
Oregon, with a telephone speaker-phone connection to Judge Sullivan's hearing in Washington, 
D.C. 

You are welcome to attend either of these hearings. If you wish to speak at the hearing or 
if you wish to have an attorney speak for you, you must fill out the attached form and return it as 
soon as possible to the U.S. District Court in Washington, D.C. A photocopy of the same form 
also must be sent to the FDIC attorney whose name appears at the end of that form. Only 
shareholders who have returned this form at least one week (i.e., seven calendar days) before the 
scheduled date for the fairness hearing will be permitted to speak at the hearing although you are 
free to attend the hearing (at either location) to observe the proceedings whether or not you have 
returned the form. 

The Proposed Settlement 

Under the proposed settlement of the tax collection suit, the FDIC as receiver of Benj. 
Franklin would pay $50 million for the taxes allegedly owed by the receivership for calendar 
years 1990 through 2002, which will resolve and close each of those disputed tax years. 
Seventy-five percent of the first $47 million of the settlement payment will be treated as a 
payment of interest on the alleged tax liability and the remaining 25% of that amount will be 
treated as payment of federal income taxes for purposes of determining the effect of the payment 
on tax years after 2002. The remaining $3 million of the settlement payment will be treated 
solely as a payment of interest for purposes of determining the effect of the payment on tax years 
after 2002. 

The higher interest allocation (which will apply to $38.25 million of the total $50 
million) will be particularly usefiil to the Benj. Franklin receivership if additional funds come 
into the receivership over the next few years. This is because the agreed-upon interest payment 
will generate a tax deduction that can offset that same amount of fiature income to the 
receivership and thus causes it to pay less taxes in those fixture years. One possible source of 
future income to the Benj. Franklin receivership is a $35 million damage award made to Benj. 
Franklin in 2002 by the U.S. Court of Federal Claims ("CFC") based on the CFC's finding that 
the government breached contracts made with the institution in the 1980s. (This CFC case is 
often described as Benj. Franklin's "Winstar-YQlalGd case.") The $35 miUion damage award has 
not yet been finalized by the CFC or appealed to the U.S. Court of Appeals for the Federal 
Circuit due to the pending tax dispute between the IRS and the Benj. Franklin receivership.^ 
And, it is estimated that even if the award is finalized this year and subsequently affirmed or 
adjusted by the Federal Circuit, such damages are years away from being paid and thus the CFC 
damages are not directly relevant to the tax settlement or the other proposed distributions that the 
FDIC-Receiver will make if the tax settlement is approved by the U.S. District Court (D.C). 



^ If the original $1.2 billion tax claim had been found to be correct, the CFC would likely withdraw the 
$35 million damage award because the Benj. Franklin shareholders would no longer have a claim to the 
funds in the Benj. Franklin receivership because the entire surplus would be owed to the ERS. Previous 
caselaw in other Winstar-relsitGd cases has confirmed that it is inappropriate for such cases to continue 
where the damages would all be consumed in satisfying receivership debts owed to the government itself 
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Why the Parties will Recommend this Settlement for Approval by the Court 

The parties (and the shareholders' counsel who participated in the settlement discussions) 
agree that the Benj. Franklin receivership did owe income taxes to the IRS because it has been a 
profitable receivership for a number of years, and receiverships are taxed like other corporations 
if they are profitable. But the parties have disagreed about the amount of taxes owed due to 
disagreements about several complex issues, including whether certain federal financial 
assistance ("FFA") provided to the receivership by a special government fund should have been 
treated as income or as a loan to the receivership. The effect of this disagreement about the FFA 
involves hundreds of millions of dollars of difference in the tax calculations for the Benj. 
Franklin receivership.^ Both sides have legal support for their positions and it is unknown how 
this and the other contested issues would be resolved if they were tried in the U.S. District Court 
and then appealed to the appropriate U.S. Court of Appeals. It is clear that such litigation would 
take several more years to reach a conclusion. 

Any lawsuit involves risk, time, and expense. And the settlement of a lawsuit takes all of 
these things into account in deciding that the possible result of a trial and an appeal is not worth 
the additional time, expense, and risk, particularly where the outcome would be risky to both 
sides. Here, the parties have decided that a settlement payment of $50 million to the IRS is both 
fair and adequate, as well as being a reasonable way to resolve the many complicated legal issues 
involved here and to avoid the extremely high costs of additional litigation. 

The $50 million compromise amount was the result of considerable negotiation and give- 
and-take by the U.S. Department of Justice's Tax Division, the IRS, the FDIC, and counsel to 
various Benj. Franklin shareholders. The 75%-interest and 25%-tax allocations also were the 
product of the parties' negotiations. The bottom-line result is that the amount claimed by the 
IRS has been reduced from more than $1 .2 billion to $50 million in the proposed settlement. If 
this proposed compromise is not found to be fair and reasonable by the Court, the tax litigation 
may in all likelihood resume and take several more years before it is resolved, with the ultimate 
outcome being uncertain. 

The Support of Benj, Franklin Shareholders Counsel 

Don S. Willner is the Portland, Oregon attorney who represents shareholders of Benj. 
Franklin in the above-described CFC litigation, which is a shareholders' derivative action. 
Mr. Willner also filed a motion to intervene in the tax litigation pending before Judge Sullivan in 
the U.S. District Court (D.C.) in order to argue that the Benj. Franklin shareholders were the real 
parties in interest because the claimed tax would have eliminated any hope of the shareholders' 
receiving a cash distribution from the Benj. Franklin receivership estate. Mr. Willner also filed 



^ Other areas of disagreement between the parties (and the shareholders) include how the Alternative 
Minimum Tax should have been applied, how the 1990 taxes should have been calculated, whether the 
bad debt reserve was handled correctly, which statute of Umitations would apply, and whether interest and 
penalties would be appropriate. Any one of these legal issues might have formed the basis of a lengthy 
lawsuit, but in this case, all of these issues are present in the one pending suit. 

^ It is unknown whether the Benj. Franklin shareholders would be permitted to intervene in the pending 
tax suit if it does not settle. Thus, there is no guarantee that the shareholders' various tax arguments 
would be made to the Court. 
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a still-pending suit against the FDIC-Receiver in the U.S. District Court in Portland, Oregon, 
seeking to enjoin FDIC from making the disputed tax payment to the IRS. After these actions 
were filed by Mr. Willner and recognizing the interest of the Benj. Franklin shareholders, the 
FDIC invited Mr. Willner and other attorneys representing Benj. Franklin shareholders to meet 
with the FDIC and representatives of the IRS and the Department of Justice Tax Division to 
discuss the possible compromise or settlement of the tax dispute. Mr. Willner and the other 
shareholders' counsel and consultants participated actively in these discussions over many 
months, and Mr. Willner and other shareholders counsel now support the proposed tax settlement 
described herein and will speak in favor of the proposed tax settlement at the Fairness Hearing. 

Other Proposed Distributions from the Receivership 

After the $50 million tax payment is made, the receivership's current balance of $94 
million will be reduced to $44 million."^ Additional distributions will then be made by the FDIC- 
Receiver from the balance in the receivership, which FDIC presently estimates as follows: 

(1) The creation of a reserve for fixture years' receivership and administrative 
expenses and other legal contingencies that must be maintained by the 
FDIC as Receiver for Benj. Franklin until it "closes" its receivership. It is 
estimated that this reserve will be approximately $1 million, but the FDIC 
may be able to reduce this amount prior to the FDIC-Receiver' s 
distribution of the remaining surplus to the Benj. Franklin shareholders. 

(2) A distribution of approximately $3 million to the Benj. Franklin 
Shareholders Litigation Fund to reimburse all shareholder contributions to 
that fiind. The FDIC has approved this payment pursuant to the statutory 
receivership claims procedures administered by the FDIC. This $3 million 
distribution will reimburse 4200 shareholders of Benj. Franklin who made 
contributions to the Litigation Fund over the last 15 years for the CFC 
litigation and for the tax-related litigation in Portland, Oregon and 
Washington, DC (as described above). ^ The FDIC also is considering the 
Litigation Fund's request that interest be paid on the $3 million principal 
amount. If interest is approved, it could amount to as much as an 
additional $2 to $3 million to be distributed to the Litigation Fund 
contributors. 

(3) The FDIC also has agreed to distribute an amount representing the 
reasonable fees and expenses of the shareholders' attorneys and 
consultants in connection with such persons' work to reduce the $1.2 
billion tax liability alleged by the IRS down to the $50 million settlement 
amount. This will compensate for the time, expense, and expertise that all 
shareholders' counsel and consultants brought to the Courtroom and to the 



The receivership surplus will continue to earn interest until the surplus funds are distributed. 

^ Don S. Willner, the attomey for the previously described group of derivative shareholders, is the sole 
trustee of the Benj. Franklin Shareholders Litigation Fund. 
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settlement table in order to achieve a fair tax settlement. While the FDIC 
has not yet determined the total amount of legal fees and expenses it will 
approve pursuant to its receivership claims procedures, the amount will 
likely be between $1 and $2 million.^ 

After distribution of these payments, the resulting balance (estimated to be between $35 
million and $39 million of "surplus" funds) will be distributed by the FDIC-Receiver to the 
current shareholders of Benj. Franklin who submit proof of their stock ownership in the maimer 
specified by FDIC. If the settlement described herein is approved by the Court, you will be 
notified by the FDIC-Receiver at a later time about how to prove your ownership of Benj. 
Franklin shares in order to receive yovjc pro rata share of the receivership surplus available for 
distribution. 

Conclusion 

For all of the reasons discussed above, the FDIC as receiver of Benj. Franklin and 
shareholders' counsel, including Mr. Willner, recommend that the proposed tax settlement be 
found to be fair, adequate, and reasonable. If you wish to advise the Court about your views on 
the proposed settlement, please use the attached form to do so. 

IF YOU DO NOT SEND THE ATTACHED FORM. THE COURT WILL 
ASSUME THAT YOU DO NOT OBJECT TO THE PROPOSED SETTLEMENT 
DESCRIBED IN THIS NOTICE. 



The FDIC's receivership claims process provides an opportunity for judicial appeal if a claimant is not 
satisfied with a claim determination made by the FDIC. 

The amount of the surplus cannot be estimated with precision at this time due to the unresolved claims 
still pending with the FDIC as described in paragraphs 2 and 3 above. However, the FDIC expects to 
determine these amounts prior to the distribution of the surplus to shareholders and such other 
distributions do not affect in any way the proposed tax settlement payment to be addressed at the faimess 
hearing. 
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To: Clerk of the Court 

U.S. District Court for the 

District of Columbia 
United States Courthouse 
333 Constitution Avenue, N.W. 
Washington, DC 20001 

Re: United States v. FDIC 

Civil Action No. 02-1427 (EGS) 



My name is 



(please print) 

2. I own shares of the common stock of Benj. Franklin Federal Savings and 

Loan Association, Portland, Oregon ("Benj. Franklin"). 

3. I have read the Notice to All Shareholders of Benj. Franklin explaining the proposed 
settlement of the tax claim in United States v. Federal Deposit Insurance 
Corporation, et al. Civil Action No. 02-1427, as well as explaining the other 
proposed distributions to be made from the receivership surplus of Benj. Franklin. 

4. After reading the Notice (check one below): 

n I agree with the proposed tax settlement, or 
n I disagree with the proposed tax settlement. 

5. My additional views on this proposed settlement are as follows (attach extra pages if 
necessary): 



6. In addition, I would like to participate at the Fairness Hearing by (check one box): 

D Appearing in person at the Fairness Hearing at the U.S. District Court in 

the District of Columbia to advise the Court of my views 

D Sending my attomey (fill in attorney's name and address): 



to participate on my behalf at the Fairness Hearing at the U.S. District 
Court in the District of Columbia 
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D Appearing in person at the telephonic hook-up to the hearing to be held at 
the U.S. District Courthouse in Portland, Oregon, to advise the Court of 
my views. 

D Sending my attorney (fill in attomey's name and address): 



to participate on my behalf at the telephonic hook-up to the hearing to be 
held at the U.S. District Courthouse in Portland, Oregon. 



D I will not appear at the hearing, but I would like the Court to consider my 

written views noted above in Paragraph No. 5. 



7. I state under penalty of perjury that the foregoing statements are true and correct to 
the best of my knowledge and belief. 



Date: 



Print Name 



Signature 



Street Address 



City, State, and Zip Code 



Telephone No. 



Send the original of this form to the Clerk of the Court at the address shown above. A copy of 
this completed form also must be sent to the following FDIC coimsel, who will provide copies to 
the plaintiff United States and to designated counsel for the Benj. Franklin shareholders: 

Richard S. Gill, Esq. 
Federal Deposit Insurance Corporation 
3501 Fairfax Drive, Room E-7128 
Fairfax, Virginia 22226-3500 
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DON S, WlLUNER Be ASSOCIATES, PC 

DOM s. Vrtttwep 
(UcericEO IM ORtcoN and Washington) 



OHEOON OFFICE 

621 SW MonrtjsoN Suite 1-413 

POftTUATJO. pR^720H-3SOO 
PHONS: 303-220-4000 

-FAX eo3-27a-ae42 

doD«wiUfrotO«ol.com ' 



WASHINOnroN OFFICE 

630 SUNrOfGlDK ROAD 

TROUT 1>K6. \A(A. Se^OO 

PHOt^& 300-305-2000 

FAX; 3aO-*905-2839 



November 8/2004 



Robert G. Clark, Esq. 

Federal Deposit Insurance Corporation 

550 17th Street, RW, 

H-11006 

Washington, DC 20429 



Re: Benj. FrankUn Receiveriship: Tax Matters 



Dear Bob: 



This letter isets forth my understanding of the following issues that we have discussed 
relative to otjr mutual effort to settle outstanding lawsuits. 

L FDIC is formally proposing to DO J that the tax collection case be settled with a 
tax payment of $47 million covering all taxes, intereist and penalties for all years through 2002 
and that the tax payment be allocated 25% to tax and 75% to interest, all subject to approval at a 
fairness hearing held by the U,S. District Court for the District of Columbia. 

2. As soon as DOJ/IRS approval is received, the FDIC will file a settlement proposal 
and request an early fairness hearing in the U.S. District Court for the District of Columbia. 
FDIC will recommend that the fairness hearing include a telephone q)eaker-phone hook-up to a 
courtroom in the U.S. District Court for the Dis^trict of Oregon, in order that Pacific Northwest 
shareholders of Benj. Franklin and their respective coimsel can be heard without traveling across 
the country. In addition, the FDIC will recommend that counsel for shareholders present at the 
hearing held in Washington, D.C, be given the opportunity to be heard, 

3 . A proposed Notice will be submitted for Court approval, and following such 
approval, will be sent to all located Benj. Franklin shareholders advising them of the terms of the 

. proposed settlement and providing them all relevant details about the faimess hearing to be held 
by the Court. The Notice will be as clear and complete as possible, and will be distributed as 
widely as possible. 

4. The Benj. Franklin receivership will pay for the cost of notifying the shareholders 
about the proposed settlement and the faimess hearing. 

5. As part of the proposed Notice to shareholders, FDIC and the shareholders whom 
I represent will recommend that the following distributions be made by the Benj. Franklin 
receivership (pursuant to FDIC receivership and administrative procedures), before a partial 
distribution is made to all Benj. Franklin shareholders: 
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Robert G. Clark, Esq. 
November 8, 2004 
Page 2 



a. The payment of the agreed-upon amount of taxes to the IRS and the creation of a 
reserve for future taxes and other legal contingencies that must be maintained by 
the FDIC as receiver for Benj. FrankUn; 

b. A distribution to the Benj\ Franklin Shareholders Litigation Fund ("Litigation 
Fund") to reimburse all contributions to that fund. (This is approximately $3 
million of contributions by about 4,200 shareholders, and I am the sole trustee of 
the Litigation Fimd with fiduciary duties to the contributors.) This matter will be 
handled as a claim and will be determined through the receivership process. The 
Litigation Fund will submit its claim in the near ftiture. Interest will be 
determined under the applicable provisions of the receivership priority system; 

c. A distribution of the reasonable fees and expenses of shareholders' coxmsel and 
consultants as approved by the Court and as determined through the receivership 
process in connection with such persons' work to reduce the $ 1.2 bilUon tax 
liability alleged by the IRS against the Benj. Franklin receivership; and 

d. After distribution of the aforementioned amoimts, the balance will be distributed 
by the FDIC as receiver for Benj. Franklin to the current shareholders of Benj. 
Franklin who submit proof of their ownership in the manner specified in the 
Notice sent earlier to shareholders. 

6. I recognize that the FDIC is the sole defendant in the U.S. District Court D.C. 
lawsuit brought by the United States and that the shareholders are not parties in the lawsuit. 
However, in FDIC's submission to the Court, it will be noted that I have been the sole attomey 
of record in the companion shareholder derivative suit in the U.S. Court of Federal Claims (for 
all 14 years of its existence), and in other related litigation in Portland, Oregon and Washington, 
D.C, and I am also sole trustee of the Benj. Franklin Shareholders Litigation Fund. 

7. We will work together to make every possible effort to expedite the distributions 
to the shareholders of Benj, Franklin. 

Please let me know if you concur with this letter. 

Sincerely, 

DonS.Willner 
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Legal Division 




Federal Deposit Insurance Corporation 

550 17th Street NW, Washington, D.C. 20429-9990 



November 9, 2004 



DonS. Willner,Esq. 

621 South West Morrison Street 

Portland, Oregon 97205 

Dear Mr. Willner: 

The FDIC concurs with your letter to me dated November 8, 2004. 

Sincerely, 



Robert G, Clark 
Senior Counsel 
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FDI€ 

Federal OeDOsit Insurance Corooration 

im PaofiGAve. Mas TX, 75201 Di>fispn oTResoMons and Receivefshrps 

CERTIFIED MAIL 

RETUfW RECHPT REQUESTED 

May 11. 2006 

The Benj. Franklin Shareholders Litigation Fund 
% Don wniner & Assodates, P.C. 
621 S.W, Morrison St. - Suite 1414 
Portland, OR 97205 

SUBJECT: 7166-Tbe Benj. Franklin Federal S&LA 

Portland, OR — In Recen/ershtp 
NOTtCE OF DISALLOWANCE OF CLAIM for Interest 

Dear Sir or Madam: 

The Receiyer of The Benj, Franklin Federal S&LA has reviewed your claim agamst the receivership 
insolar as it requests mterest on your daim for the prindpal mat fiie receiver is also revievwig. After a 
moraugh review of your claim for interest along with your supporting documentation, the Receiver has 
detenmined to disaUow your daim for the fo(fowing reason(s): 

No interest is due on the Fund's daim because the most appropriate characterization of 
the Fund's daim is as an administrative daim and, as such, no interest is authoiirad 
under the appHcaljIe prionty of claim, fonmerly 12 CFR § 569c-1 1 . now found at 1 2 CFR 
§ S60.3. Under that priority of daim, only deposHors and generai creditors are entitled to 
interest, tn the event of a surplus, and the Fund Is neither a depositor nor a qenerai 
credKor. ^ 

t^'^u ^t!l^ > ^'^'^^ ^^"^^ ^^^^ ^"^^ ^^>' ^ ^" ^° "^^ ^9^ ^^ ^^ dlsaflowance. you have the right 
oi^- *^^"f^^" y«"^ ^^'^ (€w-contihue any lawsuit commenced before the appointment of the 
Tn^SUS?.' *" ^e Umted States District (orTerritoriaO Court for the District within which the feiled 

^i^lSlSh-T^^L^ "t""^^^^^ '^^^^ ^''^^^ ^""'^^ ^^^5 District Courtfor the District of 

Columbia within 60 days from the date of this notice. ^^^^^v-i u* 

YOU^ci f IM ^ ?iF^!^iL?^ ™^ ^^^^^ PERIOD. THE DISALLOWANCE WILL BE FJNAL, 
SeiS^ Wi^^pf^^^^ ^"^^^^ '^^ ^^^ WILL HAVE NO FURTHER RIGHTS OR 

REMEDIES WITH RESPECTTO YOUR CLAIM, 12 U.S.C- Section 1821(d){e)[B). 

^r^^^^ul^^jr;,^ 5^omt8-'<^^cityasdepositlnsurer, ^ 

Tg^^ rJ jf£' f ^r"*""^ ^^^^^ ^"^ ^^^ ^"^^ ^^ ^^^s descn-bed in the preceding paragraphs 

IGlenn. do we need this? I realize it's part of a standard fomi. but ft is dearly not appIicaWe.] 

If you have any questions about this tetter, please contad the undersigned at (972) 761-2^^^ 
Sincer^y. 

Glenn Gfoismann 
Claims Department 



RLS7218 
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FDI€ 



Faderai Deposit Insuranco Gom(H*ation 

1910 PadfeAveotie. Da&3S,TX 75201 



Ptv^ttoq of Rgsalutions and Receiverships 



May 24, 2006 

The Bcnj\ Franklin Sligreboldere Liquidation Fund 
% Don WiIU3er& Associates, P.C. . 
621 S.W. Morrison Street- Suite 1414 
Portland, OR 97205 



SUBJECT: 7166 -The Benj, Franldin Federal Savings and Loan Association 
Portland. OR - In Rjeceiversbip 
NOTtCE OF ALLOWANCE OF CLATM OF PRINCIPAL 

Dear Sir or Madam: 

On September 07, 1990, the Benj, Franklin Federal S&LA, Portland. Oregon, was closed by the 
Office of Thna Supervision, and the Federal deposit Insurance Coiporation was appointed 
Receiver. ^^ 

Your claim of principal has been reviewed, and the Receiver has determined Aat it should be 
allowed. Enclosed you will find a check in the amount of $3,067,159.77, 

If you have any questions, please contact Glenn Glinsmann at 972-761-2666. 
Very truly yonts^ 

GJenu Glinsmann 
Claims 

Enclosure 
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•BfclAiuAanc&'Ctnttr-,:: *P0.8ox.*r30476"' 






3. :''-_^ ??r ' ^'nyiKgEMILtiON Sixfy-SEVEN THOUSaMO one hundred WFTY^-hTINE AhnD-7T/ lOO^Ol XARSyy- ' ' - " '^^ 

V/^\ I* . V;V- . :: ' ■•' ' - \ \ :* >WAro»imJr'S3,0fr7;f59v77. 

---L T«^*; -. * " Bl^'JAMm^FRANl<XlNSH>WlEK01J>ER-UTIGATi6K'-' - ' - ^ r' ' .*^v_.- vy 

:V--?;\ . '\ c '■0PORTLAND;,OR- 97205^ -•-_ ' ' *- . - ; -. . -; " :; ,:--\--C.--. : i- 



.?-jV:**--^ -.- 



- ;rVj7^>K3lii SDC A4C»^^ PAlfeoF ISSUE"- ./ 



"•5DOQOQ2UI.B* trojiiooaaai: 



AdifcHoiul^^CBcmrc -* 



•'• --.r/J/ 



ORBi,7 20tt- 



FEDERAL DEPOSIT rNSUfyVNCE CORPORATION 



Clf cct Date 5nOfZOC^~ 



Vcitdpr Nitmbtr: 0000032422 



tnvoict NuHiber 



3W7159.77-DS2406 



Invfltce Dftic Vottcbcr Ii> 



CroGcAmoant 



Check NoJ0mW0244 



DUcovot Token 



5/>4i2l>06 



OOOOSSfiO 



LaieClM>Se 



Piii4 Amount 



. S,<t67JS9,r7 



OJQQ 



0.00 



3,067,15(^.7 



Chtcft Nowber 



Psce 



_5Q00D0g44 



Totiil 
GrnoAmonnt 



Oiscottna 



TffOM 



TiiteJ 

f^fdAlBOUIll 



510445 



5000006 



33.067.159,77 



S0.00 



SOilO 



PLEASE DIRECT AIX QUESTIONS REGALING THIS PAYMEW TO: (972) 



_33.057.15977 



761-acsa 



34 



Case 1 :06-cv-01 025-EGS Document 1 4 Filed 1 1 /30/2006 Page 37 of 42 





Mi 

5^ 


g 


i 

















........ 























" 


































i 


s 




1 






i ; 


' j ! 

1 1 




j 






J— y . 

1 












" 


._., 





























i 

i 
































































^ 


Hti 


■;--V^- 


















„..j , 












































M 


-;'■■■'..- 




















} 


















" 




j 
















■ 


1 






H^H-^ ] 






















1 












































1;^ 

'1^ 


HK ^ 


































































^^B! ^ 1 


































































IBl'c i 


0: 
































































■9 






































































Wt^M^ ^ ' 
















































































■~" 


























































-H^ 




































































^Hl '^ ^ 








i 






























































n 






1 




























































^H^B *~ i 
































































■ff 








: i 



























































Mxift 








"' ""{" ;""" 
























































^^H^^^<^^ 


|x: 


















































! 




















">;,;: 
















1 




































































1 




I \ 















































i 
























to 




CO 


































































































































i 
_„.,] 


o 


-- 


o 
-a 

(D 


— 


2 

o 








o 








; 






















^H 


rH 


































! 


















^^Hk^^^ 
























O 




O 




-a 








'-B 




i 
























>^' 








i 










i 


tu 




CD 




CD 








OJ 




i 










































-o 




TJ 




O 








O 




































j 












OS 




CO 




CD 


j 




CD 




j 
































! 










l 


^= 




H= 




CD 


i 








j 




1 
















-:^ 






















"T ""1 


"^ 




OJ 










CO 


; 




i 
















":^ 














i 






<D 




0) 














o 










































c 




c 




Id 








CD 






























:3 














<u 




CD 












"O 
























■ "! .:"■■.:. 










1 \ 








O 


>^ 


O 




c 








O) 


£ 


































j 1 


1 ; 






"O 


O 


-a 




CD 


I 




CD 


O 


































__l _i^ 










CD 

CD 




~- 


CD 


t 


2 


CD 


CD 

-a 






















\':\- 








i ' ■ 


] \~ ' 








to 


to 






















;■ N:- 


























CD 

o 






CD 


o 


o 


O 


05 


CD 


1 
























:i^ 
























TO 




CD 






"O 


^ 


^ 


















































o 


o 


o 




O 


0) 


£ 


£ 


O 


^ 








1 


j 




































i 




&■ 


*co 


e- 




CO 


O 


O 


o 


"to 


^ 

















































.....L... 




o 


o 

CD 


o 




o 

CD 


CD 


O) 


CD 


o 

Q. 
CD 


CD 


i 








1 1 








j 






^ 


























O 


O 




CD 


CD 


-a 

CD 


o 










■"■"T "i" '•"■"■"■■" 




_„„ 


— j ■■ ■ 












! 




















Q 


c: 




Q 




h= 


I— 


o 


2i ^ 




i 1 




1 1 I 










CO 


























05 


o 


OJ 




o 








o 


c! 


















































15 


Id 


"(D 




OJ 

O) 












































03 


S 


0) 


C 


E 


CD 


oj 

c: 


CD 


CD 




1 \ 


























i 














"- 


3 
CO 


1 


to 


CD 

E 

0) 


8 


CD 

(3 


CD 

CD 


OJ 

CD 


CD 

a 








i i 






















; 












f ■* 













































"c 




'c 


CD 


^4— 


-a 


TD 


TD 


V— 


<u 








































; 




ID 


^ 


3. 


i- 


o 


c 


C 


C 


o 


-C 




{ : 
















^(£. 


























vri. 




cn 




CD 


CD 


CD 












































Vi 










"O 




CD 


"O 








"O 












































0) 








(0 


'CT5 


to 




CD 


to 


CO 


CO 


CD 


to" 






































Si: 








w 


to 


CD 


to 


CO 


CO 


to 




















"' ^ 


















a> 










OS 


CL, 


CD 


o 


£1j 


<D 


CD 


_tD 


Q. 


jm 


j 








i 1 




























c 










— 


u 




o 


CD 


to 


o 


O 


O 


CO 

-a 


u 


1 


— . 




— 












■ ,, ; 


















' 


' — - -* — -j" ^ — 


■■ 


1.-„ 






■'■■■'',•:■" 


















>^ 










o 


c 


o 


W 


c 


O 


O 


o 


c 


o 




































o 










.■tz: 


CD 


.i=; 


'to 

CO 


<D 


■«— 




-»-' 


OJ 






















;^; 


















c 










CO 


-a 


to 


-o 


if) 


CO 


to 


-o 


to 


; i 


































J 










o 


;> 


o 


CD 


;> 


o 


O 


o 


;> 


o 


} ; 




1 








































Q. 


Q 


Q- 




Q 


CL 


Q. 


Q. 


Q 


Q- 






































o 










CD 




CD 


to' 
-a 


CD 


CD 


CD 


(D 




















^ 




























Q 


TD 


Q 


TD 


Q 


Q 


Q 


"O 


Q 


i '' 






J — , J — 








L„ 


























r — ; 


































o 




o 




o 


o 


o 




o 


; ; 


i '■ 












































'ro 




CD 


CD 








"cD 






















^^ 


















o 










-o 


Q, 


-a 


r5 


£1, 


TD 


"O 


-a 


£2J 


-o 






; 




1 










































'>■ 


































\m 
















a 




i 1 




05 


E 




Q 


E 


CD 


CD 


CD 


E 


CD 






i 










































o 




o 


O 








O 






















































































t 
















a 










qI 


2 


E 


^ 


^ 


E 


E^ 


E 


^ 


E 
























■N.. 


g 




























































2 








t-£ 




























































^ 








ii 














^ 






































>- 










Is 


^^^^ 






^o 












a 


J 


^ 






































3 

o 




































m 


































u 










H 








K 














c 
S 


3 


i 


i 


i 

M 


< 




< 

u, 


< 

1 


u. 


s 

i 

1- 


9 
1 


3 

IJ. 

1- 


< 

s 


< 

i 

o 
o 

CO 

1 


s 


LU 


< 

3" 

LU 


S 


< 


m 
to 

1- 


1 

1 

1- 


1 


< 


a. 

g 

2 


< 

t 
t 

< 


























LU 


to 






Q 




K 
















to 


(O 


to 












I 
















^ 


i 


2 


a 


> 


_E 


< 


o 


g 


Q. 


3 


2 


^ 


2 


X 


GC 


cc 


ee 


f 


& 


1 


< 


<:'^" 




















>• 


u. 








to 


U, 


li. 


u. 


u. 








■T ' 




l'^' 


en 


:S 


}£i 


--■'-:'-' :iQ[. 


M 


m 


m 


.a;- 


TT-. 


irsi: 


^ 


^■■ 


lO 


^ 


K. 


cd' 


pv 


(B; 


'■■V!r^ 


'M 


5F!^ 


■■^' 


h 


t£) 


tN 


GO 


CD 


O 


X— 


CNi. 


rci 


:?5f; 


m 


CD 






™-i 




v' 


■r—- 




S 


^^-. 


I™ 


'^ 




■:t- 


x-r-:. 




■CM; 


m 


■^: 


^" 


fN 


CN 


CM 


fN 


(N 


CN 


CO 


ch 


01 


rrj 


M 


m 


cn 


m 



ra 



Pi 



1^ 



35 



Case 1 :06-cv-01 025-EGS Document 1 4 Filed 1 1 /30/2006 Page 38 of 42 



Financial Data Wareiiouse - GL Balance Summary Report 

Dates Selected: 1986 TO 2006 
Balance Period: Inception To Date 

Post Insolvency Interest Paid 



FIN Name 

1206 NEW MERABANK TEXAS, FSB 

1212 SUNBELT SAVINGS 

1216 REPUBLIC FSB 

1222 FIRST FED.S&L ASSOG.RUSSELL COUNTY 

1226 MARINE VIEW FSB 

1303 TRANSOHIO, FSB 

2136 ATLANTIC FINANCIAL FEDERAL W.VA. FSA 

2187 CHISHOLM FS & LA 

2189 FIRST FEDERAL SAVINGS ASSOCIATION 

2194 SPRINGFIELD FSLA 

2205 RED RIVER FS & LA 

2346 CITY AND COUNTY BANK OF KNOX COUNTY 

2348 UNITED AMERICAN BANK IN HAMILTON COUNTY 

2349 CITY AND COUNTY BANK ROANE COUNTY 

2350 CITY AND COUNTY BANK OF ANDERSON COUNTY 
2355 FIRST PEOPLES BANK OF WASHINGTON COUNTY 
2370 CITY AND COUNTY BANK OF JEFFERSON COUNTY 
2382 CITIZENS BANK OF MONROE COUNTY 

2518 ALLEN CO BANK & TRUST 
2740 FIRST STATE BANK OF BOVINA 
4217 NBC BANK-RIO GRANDE VALLEY, N.A. 

4220 NBC BANK-UVALDE, N.A. 

4221 HULEN NATIONAL BANK 

4243 MONTGOMERY NATIONAL BANK 
4248 THE PERMANENT SAVINGS BANK 
4326 THE MCKINLEY BANK 

4400 SOUTHEAST BANK, N.A. 

4401 SOUTHEAST BANK OF WEST FLORIDA 

4485 FIRST EXCHANGE BANK OF NORTH ST. LOUIS 
4498 RIVERHEAD SAVINGS BANK 

4523 FIRST CITY, ALICE, TEXAS 

4524 FIRST CITY, ARANSAS PASS 

4525 FIRST CITY, AUSTIN 

4526 FIRST CITY, BEAUMONT 

4527 FIRST CITY, BRYAN 

4528 FIRST CITY, CORPUS CHRISTI 

4529 FIRST CITY, DALLAS 

4530 FIRST CITY, EL PASO 

4531 FIRST CITY, GRAHAM 

4533 FIRST CITY, KOUNTZE 

4534 FIRST CITY, LAKE JACKSON 

4535 FIRST CITY, LUFKIN 
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Financial Data Warehouse - GL Balance Sunnmary Report 

Dates Selected: 1 986 TO 2006 ; 

Balance Period: Inception To Date 

Post Insolvency Interest Paid 



FIN Name 

4536 FIRST CITY, MADISONVILLE 

4537 FIRST CITY, MIDLAND 

4538 FIRST CITY, ORANGE 

4539 FIRST CITY, SAN ANGELO 

4540 FIRST CITY, SAN ANTONIO 

4541 FIRST CITY, SOUR LAKE 

4542 FIRST CITY, TYLER 

4543 FIRST CITY COLLECTING BANK 

4556 MERITOR SAVINGS BANK 

4557 EASTLAND BANK 
4634 VICTORY STATE BANK 

4640 GOLDEN CITY COMMERCIAL BANK 

4645 BANK OF HONOLULU 

4663 GUARANTY NATIONAL BANK OF TALLAHASSEE 

5432 WESTERN NATIONAL BANK OF LOVELL 

5580 GOLDEN PACIFIC NATIONAL BANK 

5610 PEOPLES NATIONAL BANK OF ROCKLAND COUNTY 

5950 MT. ZION STATE BANK 

5991 KIRBY STATE BANK 

6000 HEARTLAND FEDERAL SAVINGS & LOAN ASSOCIATION 

6006 DOLLAR SAVINGS BANK 

6359 BANK OF LAKE HELEN 

6373 SOUTHWESTERN BANK 

6400 TRI-STATE BANK 

6416 COLUMBIA PACIFIC BANK & TRUST 

6433 MINERAL BANK OF NEVADA 

6471 UNITED OF AMERICAN BANK 

6576 STRONG'S BANK 

6599 FIRST ENTERPRISE BANK 

6657 VALENCIA BANK 

6726 THE BANK OF PARK COUNTY 

6852 HERITAGE BANK AND TRUST 

6932 CARVER SLA 

7098 FRONTIERFS & LA 

7118 GIBRALTER SAVINGS BANK. F.S.B. 

7166 THE BEN FRANKLIN FS & LA 

7217 BANK USA, FEDERAL ASSOCIATION 

7255 FRONTIER SAVINGS ASSOCIATION 

7258 MID-AMERICA FS & LA 

7358 BEACH FEDERAL SAVINGS BANK 

7400 SANTA BARBARA FEDERAL SAVINGS & LOAN ASSN 

7416 OLD BOROUGH FEDERAL SAVINGS & LOAN ASSN 
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Financial Data Wareiiouse - GL Balance Summary Report 

Dates Selected: 1986 TO 2006 
Balance Period: Inception To Date 

Post Insolvency Interest Paid 



FIN Name 

7502 VALLEY FIRST/HOME FSLA 
7516 STATE SLA/SANDIA FSLA 
7560 TRI-COUNTY SLA 
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Financial Data Wareiiouse - GL Balance Summary Report 

Dates Selected: 1986 TO 2006 
Balance Period: Inception To Date 

Stockholders Paid 



FIN Name 

1119 BIRMINGHAM BLOOMFIELD BANK 

1206 NEW MERABANK TEXAS, FSB 

1214 FIRST SECURITY FSB 

1216 REPUBLIC FSB 

2136 ATLANTIC FINANCIAL FEDERAL W.VA FSA 

2220 CITY BANK OF PHILADELPHIA 

2265 FIRST BANK OF MACON COUNTY 

2273 TONEY BROTHERS BANK 

2274 SOUTHERN NATIONAL BANK 
2280 LIVINGSTON STATE BANK 
2460 FARMERS SAVINGS BANK 

2518 ALLEN CO BANK AND TRUST COMPANY 
2698 HAMILTON COUNTY STATE BANK 
2740 FIRST STATE BANK OF BOVINA 

4400 SOUTHEAST BANK, N.A. 

4401 SOUTHEAST BANK OF WEST FLORIDA 

4523 FIRST CITY, ALICE, TEXAS 

4524 FIRST CITY, ARANSAS PASS 

4525 FIRST CITY, AUSTIN 

4526 FIRST CITY, BEAUMONT 

4527 FIRST CITY, BRYAN 

4528 FIRST CITY, CORPUS CHRISTI 

4529 FIRST CITY, DALLAS 

4530 FIRST CITY, EL PASO 

4531 FIRST CITY, GRAHAM 

4532 FIRST CITY, HOUSTON 

4533 FIRST CITY, KOUNTZE 

4534 FIRST CITY, LAKE JACKSON 

4535 FIRST CITY, LUFKIN 

4536 FIRST CITY, MADISONVILLE 

4537 FIRST CITY, MIDLAND 

4538 FIRST CITY, ORANGE 

4539 FIRST CITY, SAN ANGELO 

4540 FIRST CITY, SAN ANTONIO 

4541 FIRST CITY, SOUR LAKE 

4542 FIRST CITY, TYLER 

4543 FIRST CITY COLLECTING BANK 
4634 VICTORY STATE BANK 

4640 GOLDEN CITY COMMERCIAL BANK 

5308 FRANKLIN NATIONAL BANK 

6000 HEARTLAND FEDERAL SAVINGS & LOAN ASSN. 

6290 THE PEOPLES STATE SAVINGS BANK 
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Financial Data Warehouse - GL Balance Summary Report 

Dates Selected: 1986 TO 2006 
Balance Period: Inception To Date 

Stockholders Paid 



FIN Name 

6320 THE PEOPLES BK OF THE VIRGIN ISLANDS 

6355 THE FARMERS STATE BANK 

6400 TRI-STATE BANK 

7201 MERABANK FSB 

7166 THE BEN FRANKLIN FS & LA 

7400 SANTA BARBARA FEDERAL SAVINGS & LOAN ASSN 

7609 HEIGHTS OF TEXAS, SSB 
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